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and Supplemental Complaint re Unregistered Grass Roots Lobbying – 
Response to EPA December 22, 2016, Letter on Behalf of McLerran 

 PDC Complaint No. 8123 
 
Dear Ms. Lopez:  

Please accept this letter as an amended and supplemental complaint on behalf of Save 
Family Farming regarding unregistered grass roots lobbying and political campaign conducted 
by Larry Wasserman, Strategies 360, Inc., and Dennis McLerran that was submitted to the 
Public Disclosure Commission on September 14, 2016, and amended on October 14, 2016. 
This letter is in partial response to the letter dated December 22, 2016, from the EPA Office of 
Regional Counsel on behalf of McLerran and to provide additional documents in support of 
the complaint that were released by EPA on December 23, 2016, as part of the ongoing and 
wrongfully delayed response to a Freedom of Information Act request from Save Family 
Farming. 

A. The EPA Office of Regional Counsel misrepresents the law on sovereign 
immunity as applied to federal officials. 

The Save Family Farming complaint is against McLerran, as well as Wasserman, in 
their individual capacity. The complaint does not implicate sovereign immunity because it 
does not operate against a sovereign. We are not asking that the Public Disclosure 
Commission find that the EPA or the Swinomish violated state law. We are asking that the 
Commission sanction both McLerran and Wasserman in their individual capacity and thereby 
make clear to all officials of the EPA and Tribes in Washington that they are personally 
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responsible for violations of state lobbying and campaign registration and reporting 
requirements. Wasserman and McLerran are asking no less of the Commission than a green 
light to spend whatever amount of money they want to contact and influence the state 
Legislature with impunity and without any accountability to the people of the state of 
Washington or its laws. 

EPA erroneously represents that McLerran is absolved of the violations of state law 
because he was “acting in his official capacity.” It is highly doubtful that the United States of 
America would ever defend this legal position. McLerran has no more right to sovereign 
immunity if he assaulted another individual in the course of an agency meeting than he has if 
he conspired and directed at an agency meeting for EPA to continue funding and cooperating 
with Wasserman on an unregistered grass roots lobbying campaign that violates the law in the 
State of Washington. 

The actual position of the United States government on this point was made clear in a 
November 14, 2016, brief by the Acting Solicitor General of the United States to the U.S. 
Supreme court in the matter Lewis v. Clarke, No. 15-1500. In that brief the Solicitor General 
makes clear that whether “sovereign immunity bars such an action depends on whether 
plaintiff seeks relief from that individual in his official capacity or his personal capacity.” Id., 
Brief for the United States as Amicus Curiae Supporting Reversal, 2016 WL 7030496, at *9 
(November 21, 2016) (citing Hafer v. Melo, 502 U.S. 21, 25 (1991); Kentucky v. Graham, 473 
U.S. 159. 166 (1985). Per the Solicitor General, “A suit against an officer or employee is an 
official-capacity suit if the plaintiff ‘must look to the government entity’ for relief.” Id., citing 
Graham, at 166. The Solicitor General explained: 

Personal-capacity suits, on the other hand, seek to impose personal 
liability on government officers and employees for actions taken in the 
course of their government duties. Graham, 473 U.S. at 165; see Scheuer v. 
Rhodes, 416 U.S. 232, 237-238 (1974), abrogated on other grounds by Harlow 
v. Fitzgerald, 457 U.S. 800 (1982). The operative question in determining 
whether a suit is against a government officer or employee in his official 
capacity is whether the suit seeks relief that operates against the agent’s 
personal interests (such as payment of damages from his own assets) – not 
whether the suit challenges actions the agent took in the course of his or her 
official duties. Hafer, 502 U.S. at 26-27; see Graham, 473 U.S. at 165-166. 

Such suits seeking to recover damages from the officer or employee personally 
are not considered suits against the sovereign, even though they arise out of the 
agent’s work for the sovereign and they therefore are not barred by sovereign 
immunity. As this Court as explained, if the “wrongful actions” of 
[g]overnment officers” are “such as to create personal liability, whether 
sounding in tort or in contract, the fact that the officer is an 
instrumentality of the sovereign does not, of course, forbid a court from 
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taking jurisdiction over a suit against him.” Larson v. Domestic & Foreign 
Commerce Corp., 337 U.S. 682, 686 (1949). Thus “[i]n a suit against the 
officer to recover damages for the agent’s personal actions” in the performance 
of his duties, the “question is easily answered” that the suit is not against the 
government and is not barred by sovereign immunity. Id. at 687; accord, e.g., 
Hafer, 502 U.S. at 30; Ford Motor Co., 323 U.S. at 462. That rule has been 
applied to federal and state employees alike. See, e.g., Larson, 337 U.S. at 687-
688 (federal official); Hafer, 502 U.S. at 26-27 (state official). 

Id., *10-11 (emphasis added). 

These principles apply equally to the claim of sovereign immunity asserted by 
Wasserman in this matter. Lewis v. Clarke is pending before the U.S. Supreme Court on an 
appeal from a ruling by the Connecticut Supreme Court. The Connecticut court ruled that the 
doctrine of sovereign immunity applies to a claim against a tribal employee for damages 
arising out of an automobile accident. The Solicitor General has urged the U.S. Supreme 
Court to reverse and remand the matter consistent with long-standing federal law: 

Tribal sovereign immunity arises from the same principles that underlie federal 
and state sovereign immunity. The Court should therefore apply the analysis 
described above to determine whether a suit against a tribal employee is an 
official-capacity suit that must be treated as a suit against the Indian tribe, or 
instead is a personal-capacity suit against the tribal employee. 

Id., at *12. 

The Commission should accordingly disregard the demands from the EPA Office of 
Regional Counsel to dismiss this matter on the basis that “McLerran was acting in his official 
capacity” or that the Commission “lacks jurisdiction over McLerran’s official actions.” The 
question is whether McLerran has responsibility for funding and directing a grassroots 
lobbying campaign subject to the regulatory authority of the Commission regardless of 
whether his actions were in his official capacity. 

On that essential question, there is little doubt that McLerran violated state law and 
that he should be held personally accountable for those violations. It was common knowledge 
within the EPA Region 10 office as early as December 2013 that the What’s Upstream 
campaign was intended to engage in state lobbying. In an email exchange between Tiffany 
Waters of the Northwest Indian Fisheries Commission (NWIFC) and Lisa Chang at EPA 
Region 10, Ms. Waters states that the campaign is not prohibited from using federal funds for 
lobbying representatives of the State of Washington. See Exhibit A (email from Waters to 
Chang, December 18, 2013). Ms. Chang responds “[t]hat is a great point (limited to State 
lobbying) that was critical when the attorneys reviewed it the first time.” Id., (email from 
Chang to Waters, December 18, 2013). 
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EPA staff nonetheless objected to and suspended the What’s Upstream campaign on 
May 19, 2015, on the basis of the clear direction of the campaign to influence the state 
legislature – although the staff concern was apparently not on lobbying but on actions contrary 
to the principles of cooperation and collaboration under the Puget Sound Action Plan. Exhibit 
C to Save Family Farming previous letter to the Commission (email from L. Chang to T. 
Waters, May 19, 2015). 

It reasonable to infer that McLerran’s meeting with Wasserman on July 16, 2015, was 
to overrule the EPA staff. It is also reasonable to infer that but for the intervention of 
McLerran on July 16, 2015, that there would have been no follow up meeting with EPA 
management and staff to assist in the development and funding of the grassroots lobbying 
effort. There is little question that McLerran knew the objectives of the campaign at the 
meeting on July 16, 2016, that he personally intervened to authorize and direct the continued 
involvement of EPA in a grassroots campaign. As such, McLerran violated state law by not 
likewise directing that the campaign register and report as required by state law. 

B. McLerran does not deny his misrepresentation to the Commission that EPA 
attorneys advised him in July 2015 that EPA had no authority to control 
illegal expenditures by Wasserman. 

The December 22, 2016, letter from the EPA Office of Regional Counsel on behalf of 
McLerran does not substantiate the false and misleading statement by McLerran in his 
declaration that “EPA legal staff advised me that EPA had very limited authority over a sub-
award…” McLerran does not refute the record we submitted in our last letter that EPA staff 
based on input from Lisa Castanon, who is now the acting Regional Counsel for the EPA 
Region 10, that EPA in fact had the authority to prevent the use of federal funds for a state 
grassroots lobbying campaign before McLerran met with Wasserman on July 16, 2015. 

The recent documents released by EPA to Save Family Farming document that even 
after the McLerran-Wasserman meeting the EPA staff, based on advice of counsel, continued 
to believe that they had the authority to stop the What’s Upstream campaign. See Exhibit B 
(email from L. Chang to A. Bonifaci, August 9, 2015). Under “options” described in this 
email, Ms. Chang clearly states that one option is “EPA disapproves certain deliverables 
produced under the grant and disallows further costs on Year 5 workplan.” 

The Commission should disregard McLerran’s testimony regarding the advice he 
received from “legal staff” as a blatant effort by McLerran to present false information to the 
Commission in this matter. McLerran does not deny that he had a direct, active and successful 
role in thwarting EPA staff review and questions about the use of federal funds. The recent 
assertion by the EPA Office of Regional Counsel that these actions were part of McLerran’s 
official duties does not in any way thwart the Commission from taking action against 
McLerran for his personal conduct whether or not it was in his official capacity. McLerran is 
not above the law and is not allowed to direct and approve an expenditure of federal funds that 
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violate state law - state laws that McLerran was well aware of at the time of his action as a 
long-time member of the Washington Bar and experience as a city of attorney in the state of 
Washington.  

C. McLerran continues to misrepresent to the PDC that he was not aware of the 
What’s Upstream “Take Action” button and concerns about the campaign 
until the Spring of 2016. 

The recent letter from the EPA Office of Regional Counsel does not refute or explain 
the blatant misrepresentation by McLerran in his declaration that he was not informed until 
“the Spring of 2016 that the whatsupstream campaign website and “take action” button had 
been finalized…and that the agricultural community was upset.”  

If McLerran did not know about the “take action” button prior to the Spring of 2016, 
he was likely the only employee at the EPA Region 10 with responsibility for the grant funds 
who was oblivious to this aspect of the campaign. Lisa Chang advised the EPA Region 10 
senior management including Tony Fournier, Angela Bonifaci, Dan Opalski and Assistant 
Regional Counsel Lisa Castanon of this fact on July 29, 2015. Exhibit C (email from L. Chang 
July 29, 2015). It is improbable that McLerran did not know at or about the time of this email 
that intervention on behalf of Wasserman would result in “link…for citizens to generate a 
letter to their legislator urging regulation of NPS agricultural pollution” as described in the 
July 29, 2015 email. 

Because of the personal actions of McLerran, EPA staff proceeded to review and edit 
both the website with the “take action” button as well as the draft letter to state legislators that 
would be generated by the website. Attached as Exhibit D is the August 14, 2016, EPA 
comments and suggested edits to both the website and draft letter to state legislators. On page 
1 of Exhibit D is the opening or home page of the new website with the “take action” button 
highlighted to show a pull-down menu. The menu includes, “CLICK HERE to tell your 
legislators it’s time for stronger regulations to protect our water.” The last page of Exhibit D 
consists of the “Draft letter to elected officials” with suggested edits by EPA staff. It is 
improbable that McLerran was not aware of the active involvement of EPA staff to refine and 
direct the What’s Upstream campaign in August 2015 one month after his meeting with 
Wasserman. 

If McLerran was so derelict in his duties and responsibilities to not know what he had 
authorized in July, he was clearly made aware of the state grassroots lobbying campaign in 
early December 2015 – months before he claims to have learned about the “take action” 
button and concerns in the agricultural community as falsely represented in his declaration. 
EPA recently released additional emails from December 2015 that refute McLerran’s false 
testimony. On December 2, 2015, EPA was advised in an email and telephone call from 
Wasserman that the revised What’s Upstream website with the “take action” button had gone 
live. Exhibit E (email from L. Chang to G. Bonifacio forwarding a broadcast email from 
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info@whatsupstream.com.) The broadcast email as previously described to the Commission 
includes the website launch is “just in time for the start of the 2016 legislative session,” and 
“[p]lease note that the website includes a tool where concerned residents can send a message 
to their legislators urging action on this critical but neglected issue.” Lisa Chang in her email 
states that she put this information in a “Hot Topic” that she has asked Angela Bonifaci to 
elevate the matter to McLerran “today.” 

In another recently released document EPA has disclosed that McLerran knew as early 
as December 15, 2015, that the agriculture community was concerned about the What’s 
Upstream campaign and new website. In an email from Bill Zachmann to Angela Bonifaci 
and Lisa Chang dated December 15, 2015, Mr. Zachmann, who was then serving as a grants 
project officer for EPA, details a complaint he received from the Skagit County Public Works 
Director regarding the campaign and “using federal funds to establish what can be viewed as a 
lobbying effort.” See Exhibit F. Mr. Zachmann states in the email that he was “tossing this as 
a potential Hot Topic.” 

D. The Commission should disregard the statements by Lisa Castanon and 
Socorro Rodriguez. 

Save Family Farming respectfully objects to the representation of McLerran in this 
matter by attorneys in the EPA Office of Regional Counsel who have personal knowledge of 
advice given to Mr. McLerran that is material to his personal liability for violations of state 
law. Lisa Castanon as described above and in our previous letter was the attorney advising 
EPA staff in the summer of 2015 and who’s advice EPA relied on to conclude that the agency 
in fact had the authority to suspend the What’s Upstream campaign. Socorro Rodriguez was 
also involved in an earlier review of the What’s Upstream campaign and assessment of 
whether the proposed state grassroots lobbying campaign violated federal law. See Exhibit G 
(email from S. Rodriguez to L. Chang January 15, 2014).  

Both attorneys are potential witnesses on substantive points raised by McLerran in his 
declaration to the Commission. The State of Washington Rules of Professional Conduct (RPC 
3.7) preclude an attorney from acting as an advocate in a matter in which the lawyer is likely 
to be a necessary witness. While this rule applies to trials, it raises a substantial ethical 
concern that two attorneys with personal knowledge of facts that bear on the liability if not 
credibility of McLerran are representing his position to the Commission. 
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Save Family Farming appreciates your consideration of this additional information in 
support of its complaint. We are available at your convenience to answer any questions or 
provide additional information in this matter. 

Sincerely,  
 
TUPPER MACK WELLS PLLC 
 
 
JAMES A. TUPPER 

Attachments  
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