





Enclosure: Information regarding the Cooperative Agreement (PA-00J32201)
between EPA and the NWIFC

1. The cooperative agreement between the EPA and the NWIFC is governed by numerous laws
and regulations, including the federal Anti-Lobbying Act, 18 U.S.C. §1913, and is currently
being audited by EPA’s Office of Inspector General, The overall objectives of the OIG audits
are to determine whether the costs claimed, including costs associated with the What’s Upstream
campaign, are reasonable, allowable and allocable in accordance with applicable laws,
regulations, and terms and conditions of the agreement; whether EPA followed applicable laws,
regulations, and policies when awarding and performing oversight of the cooperative agreement;
whether the NWIFS followed applicable laws, regulations and policies in performing and
implementing the cooperative agreement, and whether EPA had any communications with the
NWIFC and/or Strategies 360 regarding the What’s Upstream campaign.

2. In addition to the federal Anti-Lobbying Act, there are a multitude of federal laws, regulations,
and other restrictions, such as the anti-lobbying provisions in federal appropriations bills and the
Uniform Grant Guidance (2 CFR 200). Current restrictions on using federal grant funds to
influence state legislation apply only to nonprofits and institutions of higher education; they do
not apply to a tribal sub-recipient such as the Swinomish Tribe. See 2 CFR 200.450(c). Prior to
December 2014, the applicable lobbying provision applied to governmental units. See 2 CFR
Part 225, Appendix B, Item 24 (the codified version of OMB Circular A-87) A sub-award
recipient, such as the Tribe, would have been subject to the Cost Principles applicable to
governmental recipients. 40 CFR 30.27; 40 CFR 31.22. However, unlike the lobbying
restrictions that apply to nonprofits (2 CFR Part 230, Appendix B, Item 25) the former lobbying
restrictions on governmental units apply to lobbying for grants, contracts etc., as opposed to
influencing state legislation.

3. The EPA actions associated with the funding and administration of this cooperative
agreement were taken pursuant to delegated statutory authority and any actions by EPA
employees identified in the allegations were conducted in their official federal capacity.

4. The cooperative agreement is a type of federal assistance agreement under which the EPA has
a specific role with the recipient, the NWIFC, but a much more limited role when the NWIFC
provides a sub-award to an entity such as the Tribe.

5. The fundamental structure of this cooperative agreement is privity between the EPA and the
NWIFC and between the NWIFC and the Tribe. Substantial involvement is expected between
EPA and the NWIFC when carrying out the activity contemplated in a cooperative agreement. A
cooperative agreement, however, is fundamentally different from a federal government contract,
and the EPA does not have the ability to direct the content of the work product of the recipient of
a sub-award in the same manner as a contractor or even a grantee.

6. Under the terms of the cooperative agreement, the NWIFC is responsible for ensuring that
proposed sub-award costs are necessary, reasonable, and allocable; monitoring a sub-recipient’s
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